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In the Court of Appeals of the District of Columbia. 


No. 2516. 

Percy Metzger, Appellant, 
vs. 

The Washington Post Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 55114. 

Percy Metzger, Plaintiff, 
vs. 

The Washington Post Co., a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

B© it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


Declaration. 

Filed October 14, 1912. 

. In the Supreme Court of the District of Columbia. 

At Law. No. 55114. 

Percy Metzger, Plaintiff, 

vs. 

The Washington Post Co., a Corporation, Defendant. 


The Plaintiff. Percy Metzger sues the Defendant, The Washing¬ 
ton Post Company, a body corporate; duly incorporated under the 
laws of, and having its place of business in the District of Columbia. 

For that, whereas, the plaintiff is and ever has been a law abiding 
person, honest and faithful in business, upright in his conduct and 
has always been wholly free from insolvency and acts of pauperism, 
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2 PERCY METZGER VS. THE WASHINGTON POST CO. 

or a charge upon the community and devoid of intent to impose him¬ 
self as a mendicant or pauper upon the public or the Courts of this 
District, or oi any act or acts of a like character; and until the 
committing of the grievance hereinafter complained of was always 
reputed, and deservedly so, to be a person of good name, credit and 
reputation, and was in good standing in the profession of the law in 
which he was engaged, and upon which said profession he was, and 
is dependent lor Ins livelihood, and from which he earned sundry 
and reasonable profits and gains, yet the Defendant well 
“ knowing the premises but contriving to deprive the Plaintiff 
ot his good name, credit, reputation mid personal standing 
and to bring him into scandal and disrepute among his friends 
neighbors, business and professional associates, acquaintances, and 
with the public, and to injure him in his said professional business, 
occupation and pursuits and to harass and impoverish him and 

DH l g f T i t0 n T dl r heretofore, to wit; on the 17th day of October. 
1J11 ialsely and maliciously compose and publish of and concerning 

“ ln a certain Newspaper published by the Defendant, in 
the said City of W ashington, District of Columbia, to wit: in The 
\\ ashington Post, which said Newspaper then had a large circulation 
throughout the District ot .Columbia, the States of Pennsylvania Vir¬ 
ginia and elsewhere throughout the United States and in foreign 
countries, a false, scandalous, defamatory and malicious libel 

owi^behaff 6 bmi ^ y f CU * ed , of havin S presented a motion in his 
on n behalf in a cause wherein lie was appellant to the Court of Vi> 

pea s of the District of Columbia in forma pauperis, meaning thereby 

that the p aintiff was a pauper and forced because of his poverty to 

prosecute litigation in the Court of Appeals in the Distnct of Co- 

lunibia without the usual payment of court costs, as follows- 

Met ^ er vs. Kelley et ah, E. W. Markham and Morris 
Macker made parties appellee in place of William Kelly and Snow¬ 
den Ashford on motion of Mr Percy .Metzger in forma ‘pauperis.” 

The Plaintiff says that the statements and charges con- 
3 tamed in said publication against him, and the allegation and 
inference therein set out as follows- “Nn • 

thereby the number of the case upon the Docket of the Court of Am 
peals of the District of Columbia, wherein the motion was presented^ 
Metzger (meaning thereby the Plaintiff herein, Percy Metzger) vs 

wbpr - et a -a ' rneailln g thereby the parties appellee in the Muse 
wherein said motion was presented) E. W. Markham and Morri^ 

tiam ier Af de a PP ellee (meaning thereby that E W Mark¬ 

ka” WilHanflCelT T*® *? rtie A s ap P elfee in ««■*> 2355) in 
pi- ci , / Ke !‘y and Snowden Ashford on motion of Mr 

Percy Metzger (meaning on motion of Percy Metzger the Plaintiff 
herein) in forma pauperis, (meaning thereby that ’the PlaTnt ff 
Percy Metzger had presented a motion for the siihstitm;™ 5 3 

Sussex . 
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to the Court of Appeals of the District of Columbia, and to the 
Justices thereof, and had obtained their leave to proceed in said 
court without the payment of costs because of his confessed pauper¬ 
ism) are absolutely and wholly false. 

That the said Plaintiff was not and is not in any wise pullty of 
said acts so imputed to and alleged of him, and so laid to his charge 
by the said false, scandalous and defamatory publication, the falsit\ 
of which the Defendant could have well advised itself of bv proper- 
investigation ; and that the said libel by reason of its said pub- 
4 lication in the said Newspaper was circulated and published 
widely throughout the District of Columbia. States of Penn¬ 
sylvania and Virginia and elsewhere throughout the I nited States 
and foreign countries; and by reason of said publication, the Plain¬ 
tiff has been greatly hurt and injured in his good name, fame and 
reputation, and has been brought into ill repute and disgrace among 
divers neighbors and friends, and among divers other persons and be¬ 
fore the public generally, and has been greatly injured in his said 
business and occupation as a lawyer and professional man. and hi? 
ability to earn his livelihood and secure his customary profits and 
earnings has thereby been seriously injured and impaired, and by 
reason of the committing by the Defendant, of the grievances afore¬ 
said, divers good and worthy citizens have suspected and believed, 
and still do suspect and believe the Plaintiff to be a pauper and to 
be unable and unwilling to pay his honest and proper obligations or 
to pay the costs of prosecuting such rightful cases at law or equity, 
or in the other courts of the District of Columbia as he may be en- 

! titled to do: and the Plaintiff says that the belief so entertained by 
reason of the said publication is not true in point of fact, and that 
the Plaintiff is now and always has been financially able to meet any 
costs, charges or expense incident to any litigation instituted by him 
or to which he is or may have been a party. 

That by reason of such belief divers persons have withheld their 
business from the said Plaintiff, and have accosted said 
5 Plaintiff in the streets, and expressed their surprise that the 
said Plaintiff should avail himself, as they supposed he had, 
of the Statute and rules of court, which enable persons unable to 
make the customary deposit of costs for the bringing of their causes 
in court, to prosecute such cause in forma pauperis, and have since 
said publication wholly refused to have any transactions, acquaint¬ 
ance or business relations with the said Plaintiff, as they otherwise 
would have had, to the damage of him, the said Plaintiff, in the sum 
of fifteen thousand ($15,000.00) dollars. And the Plaintiff there¬ 
fore brings this suit and claims the sum of fifteen thousand 
($15,000.00) dollars, together with the costs of suit. 

VICTOR H. WALLACE, 

A ttorney for Plaintiff. 
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PERCY METZGER VS. THE WASHINGTON POST CO. 


Demurrer . 

Filed November 7, 1912. 


The defendant says that the plaintiff’s declaration is bad in sub¬ 
stance. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

Note. —Among the points of law to be argued on the foregoing de¬ 
murrer is the following: 

The said declaration does not allege the publication of words 
6 that are actionable per se, nor does the said declaration allege 
special damages. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

To Victor H. Wallace, Attorney for Plaintiff: 

Take notice that the aforegoing will be for hearing on the 15th 
day of November, A. D. 1912. , 

WILTON J. LAMBERT, 

, Attorney for Defendant. 




i 

« 


I 


Supreme Court, of the District of Columbia. 

Friday, November 22, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 


I pon hearing the defendant’s demurrer to the plaintiff’s declara¬ 
tion, it is considered that said demurrer be, and the same is hereby 
sustained, with leave to plaintiff to amend his declaration as he 
may be advised within ten (10) days. 

% 

Monday, January 6, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cla- 
baugh presiding. 


7 Tt appearing to the Court that the defendant’s demurrer to 

the plaintiff s declaration in this cause was sustained on the 
22d day of December 1912. with leave to plaintiff to amend said 
declaration the said plaintiff in proper person now in open Court 

says he does not care to amend said declaration but will stand upon 
the same as originally filed. ^ 

Therefore, it is considered that the plaintiff herein take nothing 
by his suit, and that the defendant herein go hereof without day and 




■SbJ'i 
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recover against the plaintiff, the costs of its defense, to be taxed bj 

the Clerk and have execution thereof. . 

From the foregoing the plaintiff in proper person in open Court 
notes an appeal to the Court of Appeals of the District of Columbia* 
and the penalty of the bond for costs on said appeal is hereb\ fixed 
in the sum of one hundred dollars ($100), or, in lieu thereof, a de¬ 
posit of fifty dollars ($50). 


Order for Appeal. 

Filed January 7, 1913. 

******* 

The Clerk of said Court will please enter an appeal to the Court of 
Appeals of the District of Columbia, in the above entitled cause. 

PERCY METZGER. 

--■> 

Attorney for - 

8 In the Supreme Court of the District of Columbia. 

At Law. No. 55114. 

Percy Metzger 
vs. 

The Washington Post Co., a Corporation. 

The President of the United States to The Washington Post Co., a 
corporation, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal filed in the Supreme Court of the District of Co¬ 
lumbia. on the 7th day of January, 1913, wherein Percy Metzger, is 
Appellant, and you are Appellee, to show cause, if any there be, why 
the Judgment rendered against the said Appellant, should not be 
corrected, and why speedy justice should not be done to the parties 

in that behalf. . , 

Witness the Honorable Harrv M. Clabaugh, Chief Justice of the 

Supreme Court of the District of Columbia, this Seventh day of 
Januarv in the vear of our Lord one thousand nine hundred and 

thirteen. 

[Seal Supreme Court of the District of Columbia^ 

J. R. YOUNG, Clerk, 

Bv ALF. G. BUHRMAN, A n’t Cfk. 

It 

Service of the above Citation accepted this — day of-, 190-. 

Attorney for Appellee. 
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[Endorsed:] 35581. 5. No. 55114. Law. Metzger vs. Wash’ll 

Fost Co. Citation. Issued Jan y 7, 1913. Served copy of the 
within Citation on The W ashington Post Company by service on 
A. D. Marks, manager. Jan. 7, 1913. Aulick Palmer, Marshal. 
C. R. S. Victor H. Wallace, Attorney for Appellant. 


Memorandum . 

January 10, 1913.—Appeal bond approved and filed. 

Assignment of En'ors. 

Filed Januarv 27, 1913. 


The trial court erred: 

1. In holding that the words published of plaintiff by defendant, 
and set forth in plaintiff's declaration herein, are not libelous per se. 

2. In sustaining defendant's demurrer to plaintiff’s declaration. 

VICTOR H. WALLACE, 

Attorney for Appellant. 

Received Copy of Assignment of Errors. 

WILTON J. LAMBERT. 

B. 

Designation of Record. 

Filed Januarv 27, 1913. 

t/ 
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The Clerk will please prepare a transcript of the Record in this 
Case as follows: 

10 1. Declaration. 

2. Demurrer. 

3. Order sustaining demurrer. 

4. Judgment on demurrer and appeal noted. 

5. Citation to defendant. 

6. Bond filed. 

7. Assignment of Errors. 

VICTOR H. WALLACE, 

Attorney for Appellant. 

Received Copy of above designation of record. 

WILTON J. LAMBERT. 

B. i 


i 
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11 Supreme Court of the District of Columbia. 

_ _ j 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 10, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55114 At Law, wherein Percy 
Metzger is Plaintiff and The Washington Post Co. a Corporation, is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 31st day of January, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2516. Percy Metzger, appellant, vs. The Washington Post Company, 
a corporation. Court of Appeals, District of Columbia. Filed Feb. 
17, 1913. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1913. 


No. 2516. 


PERCY METZGER, APPELLANT, 

VS. 

THE WASHINGTON POST COMPANY, A COR¬ 
PORATION, APPELLEE. 


brief ON behalf of appellant. 


VICTOR H. WALLACE, 

Attorney for Appellant. 
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3ltt % (Enurt of Appeals 

OF THF DISTRICT OF COLUMBIA 

January Term, 1913. 


No. 2516. 

PERCY METZGER, APPELLANT. 

VS. 

THE WASHINGTON POST COMPANY, A COR¬ 
PORATION, APPELLEE. 

hkiep ox behalf of appellant. 


Statement of the Case. 

On the 16th day of October, 1911, Percy Metzger, a 
member of the bar of this court, in good standing, per¬ 
sonally presented a motion to this court in cause No. 
2355, Metzger vs. Kelley et al., in which he was plaintiff, 
asking a substitution of parties defendant in that^case. 

In its edition of the following day, October 17, 1911, 
The Washington Post, a newspaper of general circulation 
in this District and elsewhere, reported this proceeding 
as follows: 

“No. 2355, Metzger vs. Kelley et ah, E. W. 
Markham and Morris Maeker made partie> 
appellee in place of William Kelley and Snowden 
Ashford on motion of Mr. Percy Metzger in forma 
pauperis.” 

The statement that Mr. Metzger had presented this 
motion in forma pauperis was absolutely untrue, and 
there was nothing in the record to even suggest that such 
a proceeding had taken place. 
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Thereupon Mr. Metzger, who was extremely humili¬ 
ated by this report, sued The Washington Post Com¬ 
pany, a corporation owning and publishing The Washing¬ 
ton Post newspaper, for libel, claiming $15,000 damages. 

1 he declaration iRec., p. 1) did not allege any special 
damages, but was framed upon the theory that such a 
publication published of and concerning a lawyer and in 
iegtiid to t in alleged act done by him in the practice of his 
profession, was libelous per se. 

A demurrer was filed by the defendant (Rec., p. 4), 
stating that the declaration was bad in substance, be¬ 
cause “the said declaration does not allege the publica¬ 
tion of words that are actionable per se, nor does said 
declaration allege any special damage.” This demurrer 
was sustained by the lower court, and upon refusal of the 
plaintiff to amend, a final judgment was rendered in 
behalf of the defendant (Rec., p. 4). The present appeal 
was then taken to this court (Rec., p. 5). 

Assignment of Errors. 

The trial court erred: 

1. In holding that the words published of the plaintiff 

by the defendant, and set forth in plaintiff’s declaration 
herein, are not libelous per se. 

2. In sustaining defendant’s demurrer to plaintiff’s 
declaration. 


ARGUMENT, 

I. 

This libel was double edged. To those who knew Mr. 
Metzger and who knew that he was not a pauper, he was 
represented as having committed perjury by having 
taken the pauper’s oath in this court, when as a matter of 
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fact ho was not entitled so to do. On the other hand, to 
those who did not know Mr. Metzger, he was repre¬ 
sented as a practitioner of so little financial standing 
and worth, that he was unable to even present a motion 
to the highest court of his jurisdiction, unless he first 
obtained its leave, granted to him as a matter of grace 
because of his dire poverty, and upon his oath that he 
was a pauper without means to pay the costs of the 

motion. 

The demurrer has admitted the publication and has 
admitted its falsity. The only question before the court 
is, therefore, has Metzger the right to maintain this 
action without allegation of special damage in his declara¬ 
tion? 

II. 


We say that Metzger can sustain this action in its 
present form, because whosoever publishes an untrue 
statement regarding another which causes him humilia¬ 
tion, or worry, or sorrow, or mental suffering; or which 
has a tendency to lower him in the general esteem of 
society; or which may subject him to ridicule, or unkind 
and adverse criticism, is guilty of an actionable wrong 

per se. 

To what financial extent the object of the libel may 
have suffered is quite another question. That is for the 
jury. But the right of action is unquestioned. 

To lay hands upon a man is an actionable trespass. 
To cross his field without permission is an actionable 
trespass. Likewise to in any way detract from lus posi¬ 
tion and standing, by an untrue publication, i> an action¬ 
able trespass without more. 

III. 

We say that while poverty is no disgrace, at the same 
time it is not a condition to be envied, nor does it invite 
financial confidence. When in point of fact a man is not 
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a pauper, no one has a right to publish the false statement 
that he has appeared in eourt and made oath that he is 
one. 


( . 5 . ( ., vol. 25. title “Libel and Slander,” page 263, 
states the rule to be— 


“ 1 he imputation of poverty, squalor and 
misery may be so made as to exeite ridicule, and 
so amount to libel per se.” 

Martin vs. Press Pub. (o., 87 X. V. Supp., 
859. 

Battersby vs. Collier, 48 X. V. Supp., 976. 
Moffatt vs. Cauldwell, 3 Hun (X. V.), 26. 


The Washington Post having untruthfully accused 
Mr. Metzger of being a pauper, and thus having exposed 
him to the unfavorable comment and ridicule of the 
community, it is hard to understand why Mr. Metzger 
has not a right to his day in court to ascertain what 
financial injury this publication has caused him. It was 
certainly wrong to publish of him that he had appeared 
in this court in forma pauperis, when, as a matter of fact, 
he had not done so. If then he is denied a right of action 
in this case, we have a wrong existing without a remedy, 
which is abhorrent to the law. 


IV. 


We say further that Metzger has a right to maintain 
this action because the libel published had reference to 
him in his capacity as a lawyer, and had a tendency to 
damage him in the practice of his profession, upon which 
he is dependent for his livelihood. 


C. Y. C., vol. 25, title “Libel and Slander,” page 326, 
states the rule— 


“It may be stated as a general rule that pub¬ 
lished words, whether written or oral, are action¬ 
able if they directly tend to the prejudice or 
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injury of any one in his profession, trade or busi¬ 
ness.‘The actionable character of the charge lies in 
the fact that it injures the party in his business or 
profession, and hence it is not necessary that the 
words should contain an imputation upon the 
plaintiff as an individual, which would be action¬ 
able apart from the question of his business or 
profession.” 

Now it might well happen that a person reading this 
publication would say: 

“Here is a man in middle life, who has been a 
member of the bar of this District for a number of 
years. Surely if he has made so little progress in 
his profession that he can only appear in his 
highest court as a matter of grace, and as a con¬ 
fessed pauper, he can’t amount to much as a 
lawyer. If his conduct of his own affairs has been 
attended with so little success, there is good 
reason to believe that he is not competent to 
attend to the affairs of others. I will remember 
this, and if I have legal business in the future, I 
will place it in the hands of some one else.' 

It can hardly be doubted that the direct tendency of 
these published words was to shake the confidence of 
others in Metzger’s standing and ability as a lawyer, and 
thus to damage him in the practice of his profession. If 
that be true, then they were actionable per se. 

V. 

We say that Metzger had a right to maintain this 
action because the words published had a tendency to 
injuriously affect his credit. It is true that the majority 
of cases upon the question of libel affecting credit, are 
libels upon tradesmen, but we do not by any means 
understand that the rule is thus limited in its application 
Our understanding is that where any one needs or re¬ 
quires credit in his business, trade or profession, it is 






libelous per se to publish any untrue statement adversely 
affecting such credit. 

\o one requires credit to a higher degree than the 
modeln law \ ei. (iiiardians, executors, trustees, receivers, 
the legal advisers and organizers of corporations are all 
chosen from men whose credit is good. With them, credit 
is a primary consideration. 

C. \ \ol. 25, title Libel and Slander,” page 339 
states the rule— 

> guards the credit of mer¬ 
chants, tiaders, and business men, and oral or 
written words imputing to them insolvency, 
bankruptcy or want of credit are actionable per se. 
The rule applying to any one to whom credit is 
important in the prosecution of his business.” 

There can be no doubt that the publication complained 
of in this action had a direct tendency to very injuriously 
affect Mr. Metzger’s credit; therefore it is libelous 
per se. 


Now if The Washington Post has without reason pub¬ 
lished an untruthful statement regarding the plaintiff 
herein, which has caused him humiliation, which has held 
him up to the community in which he lives as a pauper, 
which has directly tended to shake confidence in his 
standing as a lawyer, and which has injuriously reflected 
upon his credit, why should the doors of courts of justice 
be shut in the plaintiff’s face, and he be denied his day 
in court? 

We respectfully ask that the judgment of the lower 
court be reversed. 

Respectfully submitted by 

VICTOR H. WALLACE, 

Attorney for Appellant. 


_ _ : _ 
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IN THE 



January Term, 1913. 


No. 2516. 


PERCY METZGER, Appellant, 


vs. 

THE WASHINGTON POST COMPANY, a Corporation. 


BRIEF ON BEHALF OF APPELLEE. 


ARGUMENT. 

The declaration in this case proceeds upon the theory that 
the words published are libelous per se, and therefore it is 
good on demurrer without averments by way of inducement 
or colloquium to explain the application of the words to 
plaintiff, and without allegations of special damages. 

It is the contention of the appellee that, aside from the 
question of ambiguity in the meaning of the article and the 
person alluded to, which would require proper allegations 




in the inducement or colloquium to present in the declara¬ 
tion sufficient to enable the court to perceive from the decla¬ 
ration that a good right is set out by the plaintiff to enable 
him to have a judgment, the words published neither hold 
the appellant up to public ridicule, scorn, obloquy or dis¬ 
grace, nor do they impeach his integrity as a lawyer or in- 
\ ade his credit to the extent of warranting a recoverv of 
damages without special averment of injury. 

I. 

It is first insisted by the appellant that the article imputes 
po\ ert} to him, and, therefore, as a matter of law, disgraces 
him in the eye of the public in general, or subjects him to 
ridicule, and 25 Cyc., page 263, is cited in support of such- 
contention. It will be observed that in the text of the cyclo¬ 
paedia quoted, the author states that the imputation of pover¬ 
ty, squalor, and misery “may be so made” as to excite ridi¬ 
cule,and therefore amount to a libel per se. An examination 
of the cases cited discloses that this is intended to mean that 
such imputation may be so pictured by lurid and sensa¬ 
tional accounts as to excite ridicule. As said by the New 
\ork court in one of the cases cited by appellant (Moffatt vs. 
Cauldwell, 3 Hun., 26): 

“As an abstract generality, it is true that mere 
poverty ought not to expose any citizen to ridicule ” 
(Page 29.) 

But— 

It comes to this, that the question, whether or no 
the matter is libelous, so as to be actionable, depends 
upon the style, scope, spirit and motive of everv such 
publication, taken in its entiretv ’’ 

(Page 30.) 

Again, in Batterby Collier, 48 N. Y. Supp., 976, 977, 

cited by appellant, the court, relying upon Moffatt vs. Cauld¬ 
well, supra, says: 
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“That the imputation of poverty and squalor and 
alleged misery may be so put as to excite ridicule, 
and so amount to defamation, has been held.” 

In other words, the New York court in the three cases 
cited by the appellant has gone no further than to hold 
libelous per se articles describing persons as having been 
reduced from affluence to poverty, with “journalistic color” 
injected into them. 

Martin vs. Press Pub. Co., 87 N. Y. Supp., 859, 861. 

We invite the court’s attention to the words complained 
of in the three New York cases mentioned above, which 
are undoubtedly tinged with “journalistic color," as aptly 
stated in Martin vs. Press Pub. Co., supra, but, we respect¬ 
fully submit, the notice in the record reporting legal pro¬ 
ceedings complained of in the case at bar is not so worded as 
to luridly and vividly impute poverty and squalor, in a man¬ 
ner to hold the plaintiff up to ridicule or scorn of the public 
or his acquaintances or to tend to disgrace him. 

As has been said, poverty is no disgrace, a d \ e 
to be held that the Latin expression “in forma pauperis'' 
should be considered in its legal signification in determining 
whether or not the article is libelous, and that such signifi¬ 
cation tends to impute poverty in appellant, then we say 
that such imputation is not “played up” in a manner to 
heap the scorn and ridicule of his neighbors upon appel¬ 
lant's head as contemplated by the cases relied upon to 
render this published notice libelous without proof of special 
damage. 

It is argued secondly that the article was published in ref¬ 
erence to the appellant as a lawyer, and has a tendency to 
damage him in the practice of his profession. We respect¬ 
fully submit that the appellant has entirely misconceived 
the* meaning of the quotation from the Cyc. furnished 
by him in his brief (p. 4), as it is undoubtedly the law that 
an article to be libelous because affecting a man in his pro- 






fessional capacity must directly attribute incompetency or 

impute want of integrity on his part in the practice of his 
profession. 

Newell on L. & S. (2d ed.), pp. 184, 185. 

Following the quotation from the Cyc. furnished bv 
appellant the author takes up particular classes of pro¬ 
fessions in which persons may be libeled, and under the head 

of “Attorneys at Law” (25 Cyc., 334, citing cases under 
note 5), says: 

"As in the case of imputations affecting persons in 
their professional capacities generally, it is essential 
that the charge should actually touch the attorney in 
his profession.” 

It cannot be said that the publication declared on is preg¬ 
nant with such an imputation. It merely states, as w’e read 
it, viewing the words used from any standpoint, that the 
motion was presented without the prepayment of costs. 

Furthermore, this contention cannot l>e raised at this time 
for the reason that in the colloquim of the declaration it 
is not alleged that the article complained of was published 
of and concerning appellant in his professional capacity, the 
declaration in fact averring that the alleged libelous words 
were published “of and concerning the plaintiff” (R., p. 2). 

Newell on L. & S. (2d ed.), 697; 25 Cyc., 443^ n. 18. 

It cannot be claimed that the words published, on their 

, thev were published of and concerning the 

plaintiff in his professional capacity, as under the law, par¬ 
ties to litigation, and not attorneys, prepay costs, and if the 
lack of ability to prepay costs is at all attributed to the appel¬ 
lant, that part of the article must be read as relating to him 
in hi.> pii\ate capacity as a litigant appellant in this court. 

It is claimed, thirdly, that this article is a libel upon the 
credit of the appellant. The untenableness of that conten¬ 
tion is disclosed by the quotation from Cyc. furnished by 


the appellant at page 6 of his brief, which declares, as is the 
law, that the principles making an article libelous per sc 
as affecting the credit of one apply only where the credit of 
“merchants, traders, and business men is attacked, or to 
“anyone to whom credit is important in the prosecution of 
his buxiness.” (Our italics.) It is evident that the prac¬ 
tice of law is not a business prosecuted by an attorney. It 
is not an undertaking that involves financial ciedit in the 
business world. The illustration of the appellant that the 
modern lawyer sometimes acts as guardian, executor, trus¬ 
tee. receiver, or legal adviser of corporations, is not apt, be¬ 
cause it is well known that such positions are ones of trust 
and confidence. The author of Cyc. is substantiated by the 
text writers on the subject. 

Newall on Libel and Slander (2d ed.), page 193, states 
the rule as follows: 

“Of merchants, tradesmen and others in occupa¬ 
tions where credit is essential to the successful prose¬ 
cution, any language is actionable without proof of 
special damages which imputes a want of credit 01 
responsibility or insolvency; and generally it may be 
said of all persons who carry on any trade recog¬ 
nized by law, or are engaged in any lawful employ¬ 
ment, however humble, an action lies tor any words 
falsely and maliciously spoken which prejudices them 
in the way of such trade or employment, provided 
the words are spoken of and concerning such trade 
or employment, and ‘touch’ them therein. 

It is evident that were this rule of law otherwise applica¬ 
ble. the words complained of alleged to impute insolvency 
or claimed to attack the credit of the appellant are not used 
so as to “touch” him in his profession. If they have the 
meaning attributed to them by T the appellant, then they 
affect appellant in a private capacity, as they relate appar¬ 
ently, and so far as can be gathered from the article as a 
whole, if they relate to him at all, to an act done by him in 
his private capacity as a litigant, and not in his professional 
capacity as a lawyer, as lawyers do not pay court costs. 
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Townsend on L. & S. (3d ed.), § 191, p. 297, further 
corroborates this view of the law of libel: 

“In those trades or professions in which, ordina¬ 
rily, credit is essential to their successful prosecution, 
there language is actionable per se which imputes to 
one in any such trade or profession, a want of credit 
or responsibility, or insolvency, past, present or 
future; * * *” * 

Publications charging that persons owe particular debts 
are not actionable without proof of special damage. 

In the case of /ier vs. Hofflin, 33 Minn., 66, it appears 
that the defendant sent to a newspaper as an advertisement 
the following: “Wanted—E. B. Zier, M. D., to pay a drug 
bill/ This was inserted by the newspaper under the head¬ 
ing W anted, ’ among other similar suggestive items, of 
which the following may be taken as a specimen : “Wanted— 
To pay his room rent, and not go deadheading his way.” 
Defendant then cut the item out of the newspaper and sent 
it to plaintiff’s fiancee. On a suit for libel the court held 
that the words in themselves were not libelous, but that in 
\ie\\ of the place in which they were published among other 
advertisements the publication may be susceptible of a de¬ 
famatory meaning, and therefore it became a question for 
the jury to determine what meaning they would naturally 
convey in view of the circumstances of the publication. The 
court says: 

* * W e do not think the words published 

come under the third class in the classification given 
in Pratt vs. Pioneer Press Company, 30 Minn.. 41. 
i. e. } of words clearly defamatory on" their face For 
the only fact suggested by them standing alone—to 
wit, that the plaintiff owes a drug bill and that the 
creditor wishes him to pay—do not necessarily im¬ 
pute anything wrong to plaintiff. But w'ords w’hich 
may be innocent of themselves may be rendered 
libelous by the place and circumstances of the pub¬ 
lication, for such place and circumstances mav im- 

4* 



press on them a meaning and suggestion which, 
standing alone, they do not have.’’ 

(Page 10.) 


In the case of Nichols vs. Daily Rep. Company (Utah), 
S3 Pac\, 573, it appears that the plaintiff was a candidate 
for election to an office in a union, and also candidate for 
delegate to the annual convention of the union. Defendant 
printed and published a card on one side of which were the 
words “Vote for honest Jake Bosch for delegate;” on the 
other, “Explanatory: Mr. C. A. Nichols owes the Daily Re¬ 
porter Company a balance of $34.25 for printing done in 
1<S94. Draw your own conclusions and vote for Mi. Nichols 
if vou think he is not able to pay this debt. The court 
held the article not to be libelous 'per se. 

In the case of Sanders vs. Edmonson (Civ. App. Tex.), 
56 S. IV., 611, it was held that the contents of a letter sent 
to plaintiff's creditor, stating that the plaintiff was unable 
to pay his debt and was preparing to leave the country, and 
if he did so the note would be worthless, are not libelous as 

affecting the credit of plaintiff. 

In the case of Windisch, etc., vs. Bacon (Ky.), 53 S. 

520. it was held that a publication by defendant to the effect 
that plaintiff was delinquent as to a debt of $43 “for beer 

and loan” was not libelous per se. 

In the case of Hollenback vs. Hall, 103 Iowa, 214, it was 
held that to publish of one that he has for several years owed 
for medical services; that his attention has been repeatedly 
called thereto to no purpose; that finally, being sued there¬ 
for. he. having no other defense, has cowardly slunk behind 
that of the statutes of limitations, and that such a course is 
not in accordance with the writer s idea of strict integrity, 

is not libelous. 

The construction appellant places upon the words pub¬ 
lished by appellee is that he is charged with inability to 
prepay the costs of his motion in the case designated. We 
respectfully submit that in that view of the article the fore- 

~Ttv— 4 ^ % 3 ‘ ~ ' 
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SOiHg ea9es preclude any right of recovery without proof of 
special damages. 

In conclusion, on this point we urge that the declaration 

does not aver that the words were published of appellant 

(onceining any trade or business that lie was engaged in. 

and for that reason is fatally defective. 

•/ 

Redway vs. Gray, 31 Vt., 292. 


II. 

1 he article declared on is undoubtedly ambiguous in two 
particulars, namely, as to the person referred to, and as to 
it> meaning. A declaration, to be good on demurrer, must 
contain enough to enable the court to perceive from the 
record that a good title is set out by the plaintiff to enable 
him to have a judgment. 

Warner vs. Baker, 36 App. I). C., 493, 504. 

In all cases where the alleged defamatory words, 
whether spoken, written or otherwise expressed, do 
not naturally in themselves convey the meaning the 
plaintiff would assign to them, or where they are 
ambiguous or equivocal, and require explanation by 
reference to some outside or extrinsic matter to show 
that they are actionable, it must be expressly stated 
that such matter existed and that the defamation 
related thereto.” 

Newell on L. & S. (2d ed.), 603. 

“Where the person alleged to have been defamed 
as in the present case, is alluded to in ambiguous 
terms, full and explicit averment is essential to show 
the application of the language used. The ex¬ 
trinsic facts must be separatelv and distinctly alleged 
as traversable facts.” 

W arner vs. Baker, supra, p. 504. 

The article complained of is set forth in the declaration 
hi htec verba. Preceding the detailing of the article, there 
is a charge that the appellee defamed the appellant by 



falsly accusing him “of having presented a motion in his 
own behalf in a cause wherein he was appellant to the Court 
of Appeals of the District of Columbia in forma paupeias" 
(R., p. 2). This charge in effect is a statement of an in¬ 
nuendo that is again presented in connection with the aver¬ 
ment of the article itself. Nowhere in the inducement or 
colloquim of the declaration is it averred that the alleged 
defamatory article was so placed in the newspaper of the 
appellee as to indicate that it referred to a pending case in 
the Court of Appeals of the District of Columbia as alleged 
in the innuendo, nor is there any averment that there was 
pending in the Court of Appeals a proceeding in which the 
appellant was a party so as to present a traversable fact, nor 
were there any other allegations in connection with the pro¬ 
ceeding in reference to which the alleged libel is now claimed 
by the appellant to have been published. This court has 
held, as we understand it, in the case of Warner vs. Baker. 
supra, that this defect cannot be cured by innuendoes. We 
therefore urge that the declaration is for this reason fatally 
defective, and that if a trial were had resulting in a judg¬ 
ment in favor of the plaintiff judgment would have to be 
arrested on motion. 

For the foregoing reasons we respectfully submit that the 
trial court did not err in sustaining the demurrer to the 
declaration, and that its action should be affirmed. 

Respectfully submitted, 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Appellee. 


